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(cJi) ~~/File No. GAPPL/COM/STP/5161/2023 /u..~90 ~)'--\....

(a) 3r4et er?gr i@ens? feats I AHM-EXCUS-0,02-APP-08/2024-25 dated
Order-In -Appeal and date 24.04.2024
"Q1furfcp[rrT[<TT/ ftria @, sng (srft)

(rr) Passed By Shri Gyan Chand Jain, Commissioner (Appeals)

('cf) Grlasal faia I 02.05.2024
Date of Issue
Arising out of Order-In-Original No. CGST/WT07/HG/ 1022/2022-23 dated

(s-) 6.6.2023 passed by The Assistant Commissioner, CGST Division-VII,
Ahmedabad North

'3l qh.1 cf>af cITT 1TB '3fR -qm 1 Darshan Balrul & Associates

(-=er) Name and Address of the
303, 3rd Floor,Narayan Complex Opp. Havmor
Restaurant,Navrangpura

Appellant Ahmedabad-380009

Rt& fa zrsf-sr sriatr ttsrrmar ? ata sr st?r k fa zrnf@fr Rt aaTg +TT ET#T

af@eratRrsrh srrargterurala qgrmar? surf eaer ah facezt rare
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

· Revision application to Government of India:

(1) 4tr 3gr«a gt«ea sf@2fr, 1994 Rtutr aat aarg mg+rate er Rt
GT-ur eh era rvpa h siaifaterrma rfl «Ra, +l nT, Pea +iar4, ur fer,
Rift ifsa, #far tra, ira+f, ?fl«ft: 110001 #t fts1ft aR@@ :

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

(4) zaf?mt gfasa@fl ztRar at fat swzrnqr rat mat tz fa#fl-----% a@serrr kat rs (ill( ?j- l=fffi ~~ gQ: lfJ1T it, m Nm '4-{U,s 1◄11(~~#~~~chi{© I~ ?i°e s-r, N
f/'.~.,.,,o'' .. ' . ~ · , '+I o.g Ii I I (gt #r4fahtr g& zt: Se aNO '..... l -

E° e · .W, ~ ~~'!, ~ In case of any loss of goods where the loss occur m transit from a factory to a
~,'°..,,_, -· - "" 1.ouse or to another factory or from one warehouse to another during the course

,.,,,,0 * ·0~~~i rocessing of the goods in a warehouse or in storage whether in a factory or in a

(a) rah argftzrg zr paRaffa+T+ a fffar ? sq?tr green#Ta tR:

s«gr<a gt#hRaz#stsrahagft zqrfrafRaa 2
1



In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(@1) zaf? green mr rat fufrma # atg (rrrper) fRtfa fr +rartgt
In case of ~oods exported outside India export to Nepal or Bhutan, without

payment of duty.

() ifa sqra ft sara green% para fg sit sq€r feztr ft+z ste sm?gr sit zr
urufr h at~@# gn, faa rrRa cfl" rn "CJ""{n arafa zf@?fr (i 2) 1998

mu 109 m-u~~ 1Jl:tWI

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the. provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) aft sgia fen (sft) Ra(al, 2001 afr 9siaiia [ffe qua in <g-8 it
#fail , )fr srer a 4fa starhf fiia cTTrt" mt a flaunt-sr?gr u zfl star ft if-if
qfaal a arr 5fa 3rear fur sr eql sh arr earar "¥Z #r ger ff siafa mu 35-"¥Z it
Rmfta° fr h =r«arrkrqrr €l-6 ratftIf st gift rfegl

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rfas sra h arr zi iaravrs? r3raa ?tats? 200/- fr {tar Rt
>JtTC; 3IT{~ fi ~1 <;t <ctifl 1:%m "ft"~ Will 1000 /- cITT"m~ cITT" >JtTC; I

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000 /- where the amount involved
is more than Rupees One Lac.

flr g«a, a€ha 3qr<a greendi tara ar{a rf@law ufaaft:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~ -3,91~r1 zrn ajo'c:1Trtlfl:r , 1944 fr uT 35-4/35-< h siafa:
Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(2) s~fa qRba aarg&gr eh sarar ft rt, sflt a ma i «tr gees, ft
graa grem ui tar sf4ta arr(@raw (fez) Rtfr 2t#trRfar, z«rat 2dr,

<il§fll~11 '™, 3'{"fRcIT, fi'r<~<rtPI<, &!Qfl~lcill~-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

2

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/-.where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any no -~- lie sector bank of the~[are;
place where the bench of the Tribunal is situated. r~ ,,,o"'"-.,.. ce•r~4, c r/".8s %.
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(3) m srmera&a n?git ar am#gr zar ? at 7@tsprgr a ftTT1: i:f?m c!iT~~
m ~ ~ snar Reg sr zr ?gt gz mfcti" mm "9-tl- fl~m % ftTT1: ~~~ 6191014

ntznrf@el4wrRt gmfta ah{trTzar #t v4 sea far star?t
In case of the order covers a number of order-in-Original, fee for each O.I.O.

should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each.

(4) .-4141 air gr«ea af@2fr 1970 TT titfe ft rag4l -1 eh sia«fa faafRa fRu gar st
~~~3TR~T ~~~ Fl Of4r! "SfITT1W#arr 7@2laRta 7Raus6.50 t\ir c!iT r4 I 4 l&J4

geas feaz «mrgrfez
One copy of application or O.I.O. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) sa sit iaf@amu«tRr .tj -;J 0 1 m cf@ f.=rn::rr cl?!" am: mz anaffa fa star 2 st tr
g«ea, a4tr sgraa greensqhara sflt +art@law (4raff@f@en) fr, 1982 ff@a2
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tr gees,atgraa geesgata sf@ft +arf@aw (R@2z ) h 4frsfr tr
it afariy (Demand) vi is (Penalty) c!iT 10% pf war mar snarfzraifh, sf@)mar pfs
10~~~I (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

alaat gra statah ziaf, gnf gtr4frt lTTlT (Duty Demanded) I

(1) ~(Section) llDt~frtmftcruru;
(2) far+ra lac #fee frafr;
(3) @z hfee fn#kfr 6 hazeruf

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit tal<:en;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) w 3TR!<T t 7Rtaft 7f@lawT ah arr wzf greea rvrar recs qr ave Fcl c! 1 Ra w GT l-lW~ 'lJlJ;

~t 10% 'f!1lGR tr{ 31h:~~~ Fcl c! 1 Ra w cf9~% 10% 'f!1lGR tr{ cl?!" "IT~~1

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dis ute."

. "'1
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F. No. GAPPL/STP/5161/2023

ORDER IN APPEAL

M/s. Darshan Bakul Associates, 303, 3d Floor, Narayan Complex, Opp. Havmor
Restaurant, Navrangpura, Ahmedabad-380009 (hereinafter referred to as 'the
appellant') have filed the present appeal against the Order-in-Original No.
CGST/WT07/HG/1022/ 2022-23 dated 28.03.2023 (referred in short as 'impugned order)
passed by the Assistant Commissioner, Central GST, Division-VII, Ahmedabad North
(hereinafter referred to as 'the adjudicating authority). The appellant is having Service
Tax Registration No. AAGFD8757PSD001.

2. The facts of the case are that on the basis of the data received from the Central
Board of Direct Taxes (CBDT) for the E.Y. 2015-16 & FY. 2016-17, it was noticed that the
appellant has declared less taxable value in their ST-3 Return compared to the Sales/
Gross Receipts from services shown in their ITR. Letters were issued seeking clarification
and to produce evidences for the same. However, the appellant did not respond,
therefore, the service tax liability of Z2,06,965/- was quantified considering the
differential income of 13,96,921/- as taxable income.

Table-A

F.Y. Value shown in Value shown Value S.Tax Service tax

STR in ITR Difference in payable

ITR&STR

2015-16 21,10,940 26,25,508 5,14,568/ 14.5% 74,612/

2016-17 27,21,832 36,04,185 8,82,353/ 15% 1,32,353/-/-

48,32,772/ 62,29,693/ 13,96,921/
--•-

TOTAL 2,06,965/

2.1 A Show Cause Notice (SCN) No. CGST/AR-I/Div-VII/A'bad
North/TPDreg/66/2020-2021 dated 23.10.2020 was issued to the appellant proposing
recovery of service tax amount of 2,06,965/-not paid on the. differential income
received during the FY. 2015-16 & F.Y. 2016-17 along with interest under Section 73(1)
and Section 75 of the Finance Act, 1994, respectively. Penalties under Section 77 (1) ()
& 77(2) and Section 78 of the Finance Act, 1994 were also proposed.

3. The said SCN was adjudicated vide the impugned order, wherein the service tax
demand of 2,06,965/- was confirmed alongwith interest. Penalty of Zl000/-was
imposed under Section 77(1)(a) & 77(1)(c) and also under Section 77(2). Penalty of
2,06,965/-was also imposed under Section 78.

4. Being aggrieved with the impugned order passed by the adjudicating authority,
the appellant have preferred the present appeal, on the grounds elaborated below;

► The appellant is a Chartered Account by profession and is registered with the
department. However, they have not ever received any Show Cause Notice at
registered office address till date for which a notices for the personal hearing was
been served to Appellant on 07-12-2022, 15-12-2022 and 29-12-202 g Ca i,1 4s cs», %

s es" ',,,·s$ ., <,92
• o • o 3l: « ±» ig,» "-.. '% &?
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F. No. GAPPL/STP/5161/2023

► The adjudicating authority vide the impugned order has confirmed the demand
of Service Tax amounting to ~ 2,06,965/- on total income shown in ITR filed by
the appellant towards providing service of "CHARTERED ACCOUNTANTS".
However, the fact is that the show cause notice has never been served to
Appellant within the stipulated period of time as mentioned in the law which is
18 months from the date of return filed which can be extended up to 5 year.

► All the three personal hearings were fixed within the time span of 14 days without
considering any of our applications for providing the letter of show cause notice.
The copy of SCN has not been provided to Appellant till date and therefore the
demand of Service Tax amounting to 2,06,965/- itself is not maintainable, the
demand of applicable interest and penalty imposed by the adjudicating authority
amounting to 1,000/- under Section 77 (1) (a) & 77(1)(c) and 1,000/- under
Section 77(2) of the Finance Act, 1994 is not sustainable and hence, required to
be set aside for violation of natural justice.

5. Personal Hearing in the case was held on 12.03.2024. The appellant Shri Darshan
B. Parikh, Chartered Accountant, appeared for personal hearing. He reiterated the
contents of the written submission. Further, he requested for 10 days' time to submit
additional submission.

5.1 The additional submission was filed on 21.03.2024 wherein following submissions
were made;

)> Before the issuance of SCN, they claim they have already made the payment of
50,000/- vide Challan No.03.08.2016. Therefore, such payment should be
considered against duty payment and no interest should be charged.

>» They provided a re-conciliation statement according to which the tax liability shall
be 1173/- only. The details of income is as under;

Table-B
Description 2015-16 2016-17
Gross Income as per ITR 26,25,508/ 35,98,791/
Reimbursement of ROC Fees paid on behalf of clients 1,40,470/ 1,31,410/
Net Income inclusive of S.Tax. 24,85,038/ 34,67,651/
Income as per P&L Account 21,70,339/ 30,15,349/-
Add Service Tax 3,14,699/- 4,52,302/
Total Income 24,85,038/- 34,67,651/
Income as perPL 21,70,339/ 30,15,349/
Income as per STR 21,10,940/- 27,21,832/
Short income as per STR 59,399/- 2,93,517/
S.Tax payable 8,613/- 42,560/
Total Tax payable for 2015-16 & 2016-17 51,173/
Unconsumed challan 50,000/
Net tax payable 1,173/

6. I have carefully gone through the facts of the case available on record, grounds
of appeal in the appeal memorandum, oral submissions made duri
the impugned order passed by the adjudicating authority and othi e
issue before me for decision in the present appeal is whether the d x

5



F. No. GAPPL/STP/5161/2023

amounting to 2,06,965/- confirmed alongwith interest, and penalties vide the
impugned order passed by the adjudicating authority in the facts and circumstances of
the case is legal and proper or otherwise. The demand pertains to the period F.Y. 2015
16 & 2016-17.

6.1 The appellant have claimed that as per their re-conciliation statement, in the ITR
the gross income of 26,25,508/- 8 35,98,791/- was shown in the FY. 2015-16 & FY.
2016-17 respectively. Further, they also claimed that out of the said incomes,
1,40,470/- 8 1,31,410/- was reimbursement of ROC fees paid on behalf of their client
hence needs to be deducted. Accordingly, they the net taxable income after said
deduction shall come to 24,85,038/- 8 34,67,651/-. They produced ledger of their
client evidencing the above reimbursement. They also claim that as per P&L account
their actual income is 21,70,339/- and 27,21,832/- only. The main contention of the
appellant is that as per the re-conciliation statement provided the tax liability on
differential income would be ~51,173/-, out of which they have already made the
payment of 50,000/-which needs to be adjusted against the said tax liability and
thereafter the net tax required to be paid comes to ~1,173/- only.

6.2 It is observed that the entire demand of 2,06,965/- has been raised on the
differential income noticed on re-conciliation of ITR and STR made by the department.
On going through the ITR, it is observed that the appellant has shown following
incomes;

Table-C

F.Y. ITR STR Difference

2015-16 26,25,508 * 21,10,940 5,24,568
2016-17 36,04,185 27,21,832 8,82,353

TOTAL 13,96,921

• Thus, from the above, it appears that the appellant has shown different income in ITR
and in P&L Account for the FY. 2015-16. For which they could not give any justification.
Further, their contention that income for the F.Y. 2015-16 as per P&L account is
<21,70,339/- is also misleading. The income shown in P&L account is 26,28,602/- and
not 21,70,339/-, as is evident from the P&L account submitted by the appellant.

6.3 As regards the contention that the income of zl,40,470/- & zl,31,410/- was
reimbursement of ROC fees paid on behalf of their client hence needs to be deducted,
appears to be justifiable. The appellant has submitted the ledgers showing the ROC
Fees expenses incurred on behalf of their client. I, find that the said income 1,40,470/
81 &1,31410/- being reimbursed by their client, the same needs to be deducted.

6.4 Further, the appellant have also claimed that they have made the payment of
zS0,000/- based on the overall re-conciliation conducted while undergoing tax audit as
required under Income Tax provision, hence, the said payment should be adjusted

.. against the present tax liability. I find that the payment of Rs.50,000/- made vide Challan
No.50893 is not reflected in the ST-3 Returns filed for the F.Y. 2015- -tu ence
the claim made by the appellant can be considered favourably.

E
6
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F. No. GAPPL/STP/5161/2023

Details are furnished below;

TABLE-D
2015-16 Amoun 2016-17 Amoun

t t
A Value as per ITR 262550 Value as per ITR 360418

8 5
B Reimbursement Expenses 140470 Reimbursement 131410

Expenses
C Gross ITR Value after 248503 ITR Value after 347277

deduction 8 deduction 5
D Service Tax included in the 314699 Service Tax included in 452971

ITR value the ITR value
E Net Taxable Value as per 217033 Net Taxable Value as 301980

ITR 9 perITR 4
F Taxable value declared in 211094 Taxable value declared 272183

STR 0 in STR 2
G Differential Income liable 59399 Differential Income 297972

for S.tax liable for S.tax

H Service tax short paid 8613 Service tax short paid 44696

I Total short payment for both the years 53309

J Payment already made 50000

K Net Tax Liability 3309

6.5 Considering the above claims of the appellant and after granting cum tax benefit
to them, I find that the net tax liability after adjusting the above payment shall arrive at
3,309/-. Accordingly, I find that the service tax demand of only 3,309/- is sustainable
on merits. When the demand sustains there is no escape from the interest liability and
the same is also recoverable.

7. The appellant has not declared the correct taxable value/income in the ST-3
return nor did they produce any evidence for such act. These acts thereby led to
suppression of the value of taxable service and non-payment of service tax. All these
acts undoubtedly bring out the will-ful mis-statement and fraud with intent to evade
payment of service tax. Hence, I find that the extended period of limitation has been
rightly invoked. If any of the circumstances referred to in Section 73(1) are established,
the person liable to pay tax would also be liable to pay a penalty equal to the tax so
determined above. Therefore, the appellant is also liable for equivalent penalty of
3,309/- under Section 78.

8. As regards, the penalty of Rs.1000/- imposed under Section 77 (l)(a) and Section
77(1)(c) is concerned; I find that the appellant is registered so Section 77(1)(a) shall not
be applicable here but penalty under Section 77(1)(c) is imposable as the appellant had
not provided the information sought by the proper officer. Hence shall be liable for
penalty of Rs.1000/- under Section 77(1)(c). Likewise appellant is also liable for penalty
of Rs.1000/- under Section 77(2) of the Finance Act, 1994.

· agUie.
9. In view of the above discussion and findings, I partially upl ] &race a
demand of 3,309/- under proviso to Section 73(1) of the F.A, 1 gr
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F. No. GAPPL/STP/5161/2023
II

Section 75 of the F.A., 1994; penalties under Section 77(1)(c) & 77(2) and penalty of
3,309/- under Section 78 of the F.A., 1994.

10. .ti cft cl chaarr at cfi'r dT$'~ cfil fa-l qCHI 3 9)ra ah# a faint sar &t
The appeals filed by the appellant stands disposed of in above terms.

%as«
(.illa-Jilqcla-J)

3-llllcfct(~)
.:>

Date:2..t.4.2024
Attested

5.er
(kar+rr)
sifter# (arftca)

#fir st. gr. €l, rzarara

By RPAD/SPEED POST

c'

8
t:J-'21
rt:; "
1G ~Ill ,...

To,
· M/s. Darshan Baku! Associates,
303, 3rd Floor, Narayan Complex,
Opp. Havmor Restaurant, Navrangpura,
Ahmedabad-380009

Appellant

The Deputy/Assistant Commissioner
CGST & Central Excise,
Division-VII, Ahmedabad North

Respondent

Copy to:

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Commissioner, CGST, Ahmedabad North.
3. The Assistant Commissioner (System), CGST, Appeals, Ahmedabad.

(Foruploading the OIA)
£}<Guard File.
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